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I. IloaroroBka k apecry

A. Cynompou3BoCTBO, CBA3aHHOE C HAJTOKEHUEM apecTa Ha UMYIIECTBO: 0030p U Mpolecc
Apect! mpencraBaseT coboif BPEMEHHYIO OOECHEUMTENBHYI0 Mepy, He TpeOyIoIIyio
3aciyIIMBaHMS JMIA, UMYIIECTBO KOTOPOTO MOMJIEKHUT apecTy.’ AJMUHUCTPATHBHBINA CyI,
MIPAaBOMOYHBIN BHIHECTH PEIICHUE 110 apeCcTy, HE BHIHOCUT PELICHHE, a TAeT COTJiache Ha apecT
B (opMe OIpesesIeHUs] 0 HAIOKEHUH apecTa, KOTOPOE HAlpaBIIsIeTCsl B CIYXOy CyneOHBIX
npuctaBoB (CT. 274 3akoHa O B3bICKAHUU JOJTOB U OAHKPOTCTBE), MOCJE YEro 3Ta Ciyxoda
IIPOM3BOJIUT apecT HMMYIIECTBA M 3aMOpPAKMBAET aKTUBBI JOJDKHHMKA (CT. 275 3akoHa o
B3BICKAHUU JIOJTOB U OaHKporcTBe). Ilpu sTOM ciyxkba cyneOHbIX MPUCTABOB MPUMEHSET
MpaBujia HAJOXKEHHUS apecTta Ha uMymlecTBO (cT. 275 3akoHa O B3BICKAHUU JOJTOB M
OaHKPOTCTBE).

JIOJDKHUK, MMYIIECTBO KOTOPOTO TOJICKUT apecTy, BIpaBe MOJATh BO3PAKEHHE MPOTUB
apecra (ct. 278, 1. 1 3aKoHa 0 B3BICKAHUH JOJTOB U OAHKPOTCTBE), YTOOBI 3aITUTUTh CE0S OT
CyAeOHOr0 TIOCTAaHOBJICHUS O HAJOXKEHWW apecta. Ecim Hanmuue ompeneneHus cyna o
HAJIOXKEHUHM apecTa YCTAaHOBIEHO 3aKOHOM, HCIIOIHUTEIBHOE MPOM3BOACTBO IO apecry
3aKaHYMBAETCSI.

Ecnu nuiio, uMyIiecTBo KOTOPOTO MOIJICKHUT apecTy, KejlaeT 3alluTUTh cebs OT apecra
HMMYIIECTBA CIIYXKOOW CyAeOHBIX NPUCTABOB, €My HEOOXOJAMMO TMOAaTh BO3PAXKECHHE B
COOTBETCTBUH C 3aKOHOJATEIHCTBOM O B3BICKAHMU J0JTOB (CT. 17 1 mocienyromue 3akoHa o
B3BICKAaHUH JIOJTOB W OankporcTBe «lIpomenypa HMCIONHUTENFHOTO IPOU3BOACTBA IO
apecty»)’.

[locne BBIHECEHHWsI MOCTAHOBJICHHS apecT JODKEH OBITh MCIONHEH B TEYCHHE KPATKOTro
(mecsatuaneBHoro) mepuona (cr. 279 «VcnomHuUTENbHOE MPOU3BOJACTBO IMPHU HATOKEHUU
apecTa Ha UMYIIECTBO» 3aKOHA O B3BICKAHHH JIOJITOB M OAHKPOTCTBE). ECiM HCOTHUTENBHBINA
JIOKYMEHT yKe CyILEeCTBYeT,? mpolesypa UCHOIHUTENLHOTO POU3BOJCTBA OCYLIECTBIAETCS
MOCPEJICTBOM B3bICKAHHMSA JONTa W BBIHECEHHS OKOHYATEJIBHOTO TIIOCTAHOBIICHHUS 00
OTKJIOHEHHH Bo3paxkeHus (CT. 81 3aKoHa 0 B3bICKAHUU JI0JITOB U OAHKPOTCTBE).

B cnyvae npusnanus nposnra (cr. 82 3akoHa O B3BICKAHMM JIOJITOB U OaHKPOTCTBE)
UCTIOJHUTENIBHOE MPOM3BOJICTBO MOXET OCYIIECTBIISATHCS IyT€M B3bICKaHMS Jojdra M
BBIHECEHHSI BPEMEHHOTO IIOCTAHOBJIEHHS 00 OTKJIOHEHMM BO3paxkeHHs (cT. 82 3akoHa o
B3bICKAHUM J0JIToB M OaHKpoTcTBEe). [IpM OTCYTCTBMM BPEMEHHOIO WIJIM OKOHYATEIbHOTO
WCTIOJTHUTEBHOTO JIOKYMEHTA, TIO3BOJISIFOIIEr0 OTKIOHUTH JIFOOBIE BO3PAKEHHUSI CO CTOPOHBI
JOJKHUKA, BO3MOXKHO MTPEIBAPUTENILHOE B3bICKAHHE J0JTa.

®enuke K. Maiiep-Zlutepie, TuIuioMupoBaHHbIN 0pucT, aaBokat, «OUIIEP Al (VISCHER AG),
Hropux.

Ota cTaThd OCHOBaHAa Ha JOKJaJAe Ha TeMy «ApecT W Apyrue Mepbl o0ecrnedeHus», MPOUUTAaHHOM
aBTopoMm 22 wmioHss 2017 roga Ha koH(epeHuuH HMHCTUTYTa TpaBa W IOPUINYECKOW MPAKTHKH
VYuusepcutera Cankrt-l'amena (IRP-HSG). DToT KOHTpONBHBIN CHHCOK MpeAHa3Ha4yeH i TOro,
9YTOOBI MOJAIOIINI MCK MOT OBICTPO MONYYUTH NpEACTaBIeHHE O AaHHOHW Teme. OmHAKO 3TO HE
0CBOOOXKTaET €r0 OT HEOOXOAMMOCTH O0Jiee AeTATbHO NU3YYUTh OTACIIBHBIE aCTIEKTHI M, B YaCTHOCTH,
00paTHUTHCA K CHIENHATIHHON IOPUINIECKON INTepaType O MOPSIKE HATOKEHHS apecTa.

! Ha caitrax <www.arrestpraxis.ch> / <www.attachment.ch> naercs wucuepnsiBarommii 0630p
JUTEPATypHBIX MCTOYHHKOB, KAacalOUIMXCSl MPAaBOBBIX HOPM M CyINEOHBIX pEIIECHHH, CBA3aHHBIX C
HAJIO)KEHHEM apecTa Ha UMYIIECTBO. DTO TOJIBKO 0a3a JJaHHBIX «HOY-Xay».

2 C6opuuk pemrenuii denepansaoro cyaa (BGE), 133 III 589; orcioma clemyer, 4To NepephiB B
CyAeOHBIX 3aceaHuAX He mpumensiercs (cT. 145, m. 2(b) I'paxkxmaHcKoro mpoueccyaibHOro Kojekca,
craths 46, 1. 2 3aKoHa 0 (eliepaibHOM Cy/JIe), & OCHOBAHUS JUIsI ITOJIauH JKanoObl B DenepanbHblil Cy
OTPaHUYUBAIOTCS HAPYIIEHHEM KOHCTUTYIIMOHHBIX TIpaB (cT. 98 3akoHa o genepaibHOM Cye).

% CorylacHO TIOPANKY MOJAYM M PacCMOTpeHHs kanod B MenepaibHOM Cyje 3aKOHA O B3BICKAHHM



YcnoBus 1 TOPSIOK HANOKEHHS apecTa Ha IMYIIECTBO — KOHTPOJIBHBIA CIFICOK

JIOJITOB ¥ OAaHKPOTCTBE, OCHOBAHMS IS ITOJAYH K00 HEe OTpaHUYIeHHI (permeHne denepanbHoro cyaa
(BGer) 5A_672/2010 ot 17 stuBapst 2011 r. mpaktuka 3a 2011 r., Ne 86).

4 HHOCTpaHHOG HJIM HAITUOHAJIBHOC PCIICHUC IT'OCYJapCTBECHHOT'O UJIN TpCTeﬁCKOFO Cyaa, 3aKJIFOUCHHBIC
B CyJ1I€ MUPOBBIC COTJIalICHUS, ITOAJICKAIITNUE UCTIOJTHEHHUTO O(l)I/IHI/IaJ'II)HI:IC JAOKYMCHTBI, TIOCTAHOBJICHUS
HIBefIHapCKPIX OpraHoB aHMHHI/ICTpaTHBHOﬁ BJIaCTH, CTaThbia 80 3akoHa O B3BICKAHUH JOJITOB H
0aHKpPOTCTBE.

Ecnu momano 3asBiieHne 00 OCMAapUBAaHUU B3bICKAHUS, HCIOJHUTEILHOE IMPOU3BOICTBO
OCYIIECTBISIETCS MOCPEICTBOM MOJauu OOBIYHOTO MCKA B KOMIETEHTHBIN HAllMOHATBHBIN WIIH
MHOCTPaHHBIA TOCYAAPCTBEHHBIN WM apOUTPaXKHBIN cya (cT. 79 3akoHa 0 B3bICKAHUH JIOJITOB
u 6ankpotcte). Camblil IPOCTOi (TIEPBBI) CIIOCOO MUCTIONIHUTEIHFHOTO MPOU3BOICTBA — 3TO
HaYaJo MPOU3BOJICTBA MO B3bICKAHUIO JI0JITa IO MECTY B3bICKAHUSI B COOTBETCTBUH CO CTaThel
46 1 mocnenyIoNMMK 3aKOHA O B3bICKAHMH JI0JITOB ¥ GaHKPOTCTBE.

YcnemHas npoleaypa apecta 3aBepluiaeTcs peaqusalueil 1 pacrpeieeHHeM apecTOBaHHBIX
aKTUBOB (C BKJIIOUEHHUEM BCEX OCTAJIbHBIX KPEIUTOPOB) IIOCJIE TOI0, Kak KpeauTop,
XOJIaTANCTBYIOLIUI O HAJIOXEHHH apecTa, CBOEBPEMEHHO MOfall 3asBJICHHE O MPOJICHUU
MOCJIe OKOHYATEIILHOTO OTKIIOHCHUS 3asBJICHUs 00 OocriapiBaHUM B3bICKaHUs (CT. 88 3akoHa 0
B3BICKAHUU JONTOB U OaHKpoTcTBe). [Ipum 3TOM HalokeHHE apecTa HE JAaeT KPEAUTOpY,
XOJaTalCTBYIOLIEMY O HAJOKEHUHU apecTa, KAaKoro-iuOo MPEeUMYIIECTBEHHOI'O IpaBa Ha
apecToBaHHOE UMYIIecTBO (cT. 281 1. 3 3aKoHA O B3BICKAHMM JOJTOB M OaHKPOTCTBE).
XomaTaiicTBO 00 apecTe MMYIIECTBa MOXKET OBITh BHOBb HAIIPABIICHO B JIIOOOE BpeMs, MpH
yCIIOBUM, YTO OHO HE OCHOBAaHO Ha TeX € (aKTHUECKUX OOCTOATENbCTBAX, YTO U
npensiaymee.’

VYcnemHas nojgadya XoJaTalCTBa O HAJIOXKEHUHM apecTta He O3HayaeT, 4YTo KPEeAUTop,
XOJaTalCTBYIOIIMI O HAJIOXKEHUU apecTa, HEMEIUIEHHO Y3HAeT, MOXET JIM apecT ObITh
HaJIOXEH Ha MMYIIECTBO JOJDKHHKA (Tpexkae Bcero O0aHKOBCKHE aKTHBBI). O0s3aTENbCTBO
JUIa, y KOTOpPOro HaxXOAMTCS HMYILIECTBO JOJDKHUKAa (0aHKa), MO MPEIOCTaBICHUIO
nH(OpMAaLlUK BO3HHMKAET TOJBKO MOCTE UCTEUEHHUS CPOKa MOJA4YM BO3PAKEHUS WM, €CIIU
JOJDKHHMK IO/l BO3paKEHHE MPOTHB apecTa, KOrja pelleHHe M0 BO3PAaKEHHUIO BCTYMAET B
cuny.®

B. ®opMmanbHbIe NPEANOCHIIKH

1. TeppuropuajibHasi NOACYAHOCTH

Cyn no mecty npeObIBaHUs JODKHUKA (CT. 46 1 nmocienyronue 3akoHa O B3bICKaHUH JI0JITOB
1 OaHKPOTCTBE) WJIM 110 MECTY HAaXOXJACHUS apeCTOBAHHOIO nuMymiecTna (ct. 272 m. 1 3akoHa
O B3BICKAaHUM JIOJTOB M OaHKPOTCTBE) 00JalaeT KOMIETEHLMEH B OTHOIIEHUH BBIHECEHUS
pemenns o HalokeHHMH apecta.’ MecTo HaXOXIEHHS HMYIIECTBA OMNpeeNseTcss B
COOTBETCTBHUHM C MOJIOKEHUSIMH O HAJIOXKEHUH apecTa (CT. 275 3akoHa O B3bICKAaHUH JI0JITOB U
6ankpoTcTae).

DTa BO3MOXKHOCTh BHIOOpA IMO3BOJISIET YUYUTHIBATH TAKTHUECKHE COOOpa)K€HUs MPH BBHIOOpE
KOMIIETEHTHOI'O CyJla B JIEJIE€ O HAJIOXKEHUH apecTa (HalpuMep, AOJDKHUK, TPOKUBAIOLIUI B
[{ropuxe 1 UMEIOLIHIT 3arOpOAHBIN 10M B KaHTOHE THUKMHO; BBIOOp Cy/a, a TAaKXKe S3bIKa).

2. IIpexMeTHAast MOJACYAHOCTH

CornacHo KaHTOHAJBHOMY 3aKOHOJATENbCTBY, FOCYJapPCTBEHHBIN CYJ, 2 HE KOMMEPUYECKHA,
KOMITIETEHTEH BBIHOCHTH MOCTAaHOBJIeHHE O HanmoxeHuu apecta (§ 24 (c¢) «Cym B cocTaBe
€IMHOJIMYHOTO CYIbH» 3aKOHAa 00 OpraHM3ally Cyl0B U OPTaHOB BJIACTU B IPAXJTaHCKOM U
yronosHOM cynonpomsBoactee Ilseifrapum).!! ApOutpakHEIi Cyn He yIOTHOMOYEH
BBIHOCHTD OTIpeJielieHne 00 apecTe.
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3. IIpaBo Ha Ha/10:KeHHe apecTa Ha Beell TeppuTtopun LBeiinapun

TepputopnaibHO M NPEAMETHO KOMIIETEHTHBIN Cyl, IPAaBOMOYHBIM BBIHECTH pELIEHUE 00
apecTe, MOKET HAJIOXKUTh apecT Ha UMYLIECTBO JOJDKHUKA Ha Beel Teppuropuu llBelnapun
(ct. 271 11. 1 3aKOHa O B3BICKAHHH JOJTOB M GaHKPOTCTBE).

4. JlonoJIHUTEJIbHBIE TIPolecCYaIbHbIE MPEANOChLIKU

[Ipu cynonpous3BOACTBE B CBSI3M HAJIOKEHHUEM apecTa Ha MMYIIECTBO JOJKHUKA, KaK MpHU
mo00OM JpyroM mpolecce, AOKHBI OBbITh TOATBEPXKACHBI O0IIKME MpoleccyalbHbIe
NPENOChIIKM, TaKWe Kak  TpaXKJaHCKas  MpoleccyalbHas  JIEeCHOCOOHOCTh |
MPaBOCIIOCOOHOCTh CTOPOH (cT. 66 u mocienywomue ['pakIaHCKOTO MpolecCyalbHOTO
KoJiekca). B aToM ciydae, cya MOXET B3MMaTh aBaHC Ha CyneOHBbIe W3IEpPXKKH (cT. 98
I'paxmanckoro mporeccyaibHOro KOJEKCa).

C. MarepuajibHbIe NPEANOCHUIKH

1. XonaraiicTBO 0 HAJIOXKEHHH apecTa

3aKOHOM YCTAHOBJIEHBI TPU HEOOXOIUMBIE YCIOBHS Ul BBIHECEHUS PELICHUs O HAJIOXKEHUU
apecTa, KOTOPBIE JTOJKHBI BBINOJIHATHCS OJHOBPEMEHHO: XO4aTalCTBO O HAJIOKEHUM apecTa,
OCHOBAHHE JUIsl HAJIOXKEHUS apecTa U HaJlMuhe UMYILECTBa y JoKHUKA (cT. 272 1. 1 3akoHa o
B3BICKAHUHU JIOJITOB U OAHKPOTCTBE)

KpenuTop nomkeH 060cHOBaTh TpeOOBaHUE O HAJIOKEHUH apecTa Ha UMYILECTBO J0JKHHKA.
Kpenurop, xomaraiiCTByrOIIMIA O HAJOKEHUU apecTa, SBISAETCA HAIIEKAIIMM HCTLOM, a
JOJDKHHMK, UMYILIECTBO KOTOPOIO MOAJIEXKHUT apeCTy, BHICTYINAET HAAJIEKAIUM OTBETYUKOM.
Ecnu nBa mim Gosiee muma MMEIOT MpaBo TpeOoBaHUS (HaIpuUMep, CONMIAapHbIE KPEIUTOPEI,
YYaCTHUKM IPOCTOr0 OOBEAMHEHMs), TO OHM BMECTE BBICTYNAIOT B KayecTBe ucTua. Ecnu
IIOAAETCS XOAATAMCTBO O HAJIOKEHUU apecTa Ha UMYILIECTBO JIBYX COJUIAPHBIX AOJDKHUKOB,
HE00XO0/AMMO HalpaBUTh OTAEIbHOE 3asBIEHHE O HAJOKEHUU apecTa B OTHOIIEHUH KaKJI0TO
CONMIAPHOTO NOMKHMKA,

TpeboBanue perynupyercs MpaBoM, BHIOPAaHHBIM CTOPOHAMH, WJIM [TPABOM, ONPEIEICHHBIM B
COOTBETCTBHUH C MOJOKEHUSIMHU MEXIYHAPOIHOIO YaCTHOTO IIPABa.

13

® CM., B 4aCTHOCTH, CT. 52 3aKOHA O B3bICKAHUHM JIOJTOB M GAHKPOTCTBE.

6 Cm. 06a nckmouenus B cr. 281 n. 1 («IIpeaBapuTeNbHOE HANOKEHUE apecTa») U II. 2 3aKoHa O
B3BICKaHUU JIOJITOB U OaHKPOTCTBE («Bo3MeltieHne 3arpar»).

"BGE 138 111 382.

8 BGer, 5A_672/2010, 17 smBaps 2011 r., npaktuka 3a 2011 . Ne 86; 5T0 03HayaeT, 4To KpEAUTOP,
XOJIaTAMCTBYIOIIMI O HAJIOKEHUH apecTa, 00sA3aH MHUIIMUPOBATh MCIIOJHUTEILHOE MPOU3BOJICTBO JI0
TOT0, KaK CTaHET SICHO, MOXKET JI MMYIIECTBO JeiCTBUTENBHO OBITh apecToBaHo, BGE 129 111 599,
npaktuka 3a 2004 r., Ne 102.

® CnopHBIM sBIISIETCS BOIPOC O TOM, JOIYCTHMO JIM MCIIOJHHUTEIFHOE IIPOU3BOJICTBO IO MECTY
HaxOXXJICHUST aKTUBOB COTJIacHO JIyraHCkoi KOHBEHIIMH O FOPUCIUKIINH U TIPUBEICHUN B UCTIOJTHEHUE
CyJeOHBIX PEIISHH 10 TPaXTaHCKUM U KOMMEPYECKHUM JIeJIaM.

10 XopataiicTBa, Kak NpaBWio, IOJAIOTCA MO MECTy HAaXOXKIEHHs JOJDKHUKA. ECIM ero Mecto
HaX0XICHHU/MECTO KUTEJILCTBA HAXOAUTCS 33 TPaHUIICH, TPEOOBAHHUS B OTHOIICHUH TAKOT0 IOJIKHHKA
CUMTAIOTCS MOJAHHBIMU MO0 MECTY HAaXOXICHHS TPEThETO JIUIA, Y KOTOPOr0 HAXOAWTCS MMYIIECTBO
JoJKHUKa (Harpumep, Oanka B LlBeiinapun). BGE 140 111 512.

11 Bronnerens cyne6HOM IPAKTHKY 110 B3BICKAHUIO JIONTOB M 6aHKpoTCcTBY, 2015 1., § 76.

12 TTonmHOMOUME BBHIHOCHTH CyAeOHBIC MOCTAHOBIECHHS O HAJIOXCHHU apecTa MO BCEH TEPPHTOPHH
[lIBeiiaput — OAHO W3 TJIABHBIX HOBIIECTB, BBEACHHBIX MIBEHIIApCKuM [ 'pakgaHCKUM
MpoTIeCCYaThbHBIM KOJAEKCOM U JIyraHCKOW KOHBEHIIHEH O FOPUCAUKITNN U MMPUBEICHUN B UCTIOTHECHUE
CyIeOHBIX PElIeHHH N0 TPaKJaHCKUM U KomMMepdeckuM Aenam 1 staBaps 2011 roga. Bompoc o Tom,



VcnoBus u TOPAAOK HAJIOKCHUSA apeCTa Ha UMYIICCTBO — KOHTpOJ’ILHHﬁ CIIMCOK

KaKoW CyJl TepPUTOPHUATHHO KOMIIETEHTEH BBIHOCHUTH TIOCTAHOBJIICHHS O HAJIOKEHUH apecTa, JOJDKEH
OBITh YETKO OTJCICH OT BOMNpPOCAa O TOM, KaKUMM IOJHOMOYHSMH 00JamaeT (TeppUTOPHAILHO
KOMIICTCHTHBIN) aJMUHUCTPATUBHBIA CY, MPAaBOMOYHBIN BHIHOCUTH PEIICHHS IO apecTy (MpaBo Ha
BBIHECEHUE TTIOCTAHOBJICHUH 110 Beel Teppurtopun LlBeimapun).

13 Kak 1 B m060M IIpoliecce paccMOTPEHHUs TPeOOBAHMS, MOKHO HCIIOb30BaTh YIIPOILEHHBIH IPUHIUII

«KTO YEro XOUYeT U OT KOTO».
¥ BGer, 5A_712/2010, 2 pespans 2011 r.

Kpenurop, Xx0naTaliCTBYIOIUK O HAJIOKEHUU apecTa, JOJDKEH MPEACTABUTH B 3asBICHUH O
HAJI0)KEHNH apEeCTa OCHOBHbIE TTONI0KEHNS] HHOCTPAaHHOTO TIpasa.

XogaTaliCTBO O HAJIOKEHUHU apecTa JIOJDKHO ObITh McnodHuUMBIM (cT. 271 m. 1 3akona o
B3BICKAHUU JIOJITOB U OaHKPOTCTBE). Ecian ocHOBaHMEM ISl HAJIOKEHUsS apecTa SBISETCS
OTCYTCTBHE IOCTOSSHHOTO MECTa JKUTENhCTBA W OercTBo moibkHuKa (cT. 271 m. 1 (1) u (2)
3aKoHa 0 B3bICKAHHUH JIOJITOB M OAaHKPOTCTBE), pelieHue 00 apecTe BeleT K HACTYIUICHUIO CPOKa
WCIIOJTHEHUS X0OAaTalcTBa 00 apecre.

[IpouieHT Ha KamMUTal ¥ MeHs 3a MPOCPOUKY IJIaTexa (Hayauio HauMCIeHHsI IPOLIEHTOB, CyMMa
MIPOIICHTOB) JOJDKHBI OBITh BKJIIOYEHBI B 3asBJIEHHWE O HAJOXKEHHHM apecta. B pamkax
WCIOJIHUTENBHOTO TPOM3BOJACTBA IMOCPEJACTBOM B3BICKAHMS [0JITa CyMMa 3asBJICHHUS O
HaJIO’)KEHHUH apecTa 10 MECTY HaXOXAeHUs1 akTUBOB (CT. 272 1. 1 u cT. 52 3aKkoHa 0 B3bICKAaHUU
JIONTOB U GAHKPOTCTBE) HE MOKET OBITh yBeINUYeHa (HAmpuMep, Ha PoLeHTHI ). 18
X0/1aTaliCTBO O HAJIOKEHUU apecTa He JI0JIKHO ObITh o0ecrieueHo 3aiorom (ct. 271 n. 1 3akona
O B3bICKaHUM JONTOB U OaHkporcTBe). [lpm Hamuumu mpaBa 3ajmora KpeauTop,
XO0JJaTalCTBYIOLIUI O HAJIOKEHUHU apecTa, He UMEET IIPpaBa Ha JIONOJHUTENIbLHOE 00ecieueHue
B pasMmepe 3anora. TepMUH «3a10r» TPaKTyeTcs B MUPOKoM cMbicie. !

2. OcHoBaHue JIs1 apecTa

HcuepnpiBaromuii nepedyeHpb U3 MECTH OCHOBAHUM IS HAJOXKEHHS apecTa MpUBEJEH B 1. 1
cT. 272 3akoHa 0 B3bICKAaHHMHM JIOJITOB U OaHKpOTCTBE. ENMHCTBEHHOE OCHOBaHME JJIS apecTta
HMMYIIECTBA JOJDKHO OBITH MOJTBEPKICHO JOKa3aTeIbCTBAMU. Hawu6Goimee
pacnpoCTpaHEHHBIMU OCHOBAHUSIMU JIJISl apecTa SIBJISIOTCS «apecT UMYILECTBA MHOCTPaAHHBIX
JUI» M apecT Ha OCHOBaHMM OKOHYATEJIbHOTO IPaBOYCTAHABIIMBAIOIIEIO JIOKYMEHTA,
MO3BOJISIFOIIETO OTKJIOHUTH JIF0ObIE BO3PaXKEHHsI CO CTOPOHBI ToikHUKA (cT. 271 m. 1 (4) u (6)
3aKoHa 0 B3bICKAaHUH JI0JITOB U OAaHKPOTCTBE).

ApecT UMyIIECTBa MHOCTPAHHBIX JIUI] MPEAIONAraeT, YTO B3bICKAHUE C JIOJDKHUKA HE MOXKET
ocymecTBisaThes B llIBelinapuu, To €cTh, OTCYTCTBYET MCIIOJHUTEIBHBIN CTATYC COIJIACHO
crathbe 46 W MOCIEAYIONIMM 3aKOHA O B3bICKaHHM T0JroB M OaHkporctBe (cT. 271 m. 1 (4)
3aKoHa 0 B3BICKAHUHM JIOITOB U G6aHKpoTcTBe).!8 B m1enoM Heo6X01uMo, 4TOOB! X0AaTaiCTBO O
HAJIOXKEHUH apecTa CO/IepKajo JOCTATOUHO 0OOCHOBaHHYIO CBsI3b co LlIBeiinapueit i uToob!
BUHOBHOCTh OCHOBBIBaJach Ha NpHU3HAHUM Joira. «/{ocTrarouHo 0OOCHOBaHHas CBS3b CO
IlIBeiiiapueii» He TOJKYIOTCSA OrPAaHMUMTENTBHO. M

ApecT Ha OCHOBaHMHM MPABOYCTAaHABIMBAIOIIETO JTOKYMEHTA MPEANoaraeT, 4To XoAaTaiicTBO
O HaJOXEHUM apecTa  MOATBEPXKIAETCS  MPaBOYCTAHABIMBAIOUIMM  JTOKYMEHTOM,
MO3BOJISIFOIIMM OTKJIOHUTH BO3paXKEHHsI CO CTOPOHBI JODKHUKA (pemenueM cyaa LlBeinapun
WIA UHOCTPAaHHBIM Cy/€OHBIM pelIeHneM, apOUTPAKHBIM pELICHUEM, 3aKII0UEHHBIM B CyJie
MHpPOBEIM ~ COTTTANIEHHEM, TIOUIEKAIIAM HCHOTHEHHIO OMMIHATBHBIM JOKyMEHTOM,2’
MOCTaHOBJICHUEM IIBEHIIAPCKOTO aJMUHHUCTPATHBHOTO OpraHa, coriaacHo cr. 271 m. 1 (6)
3aKoHa 0 B3BICKAHHH JONTOB U 6aHKPOTCTBE). %!

Ha nmpakTuke ocHOBaHMEM 711 HAJIOKEHMSI apecTa, B COOTBETCTBHM co cT. 271 m. 1 3akoHa o
B3BICKAHMM [IOJTOB U OaHKPOTCTBE, PEIKO SBISETCS OTCYTCTBHE IOCTOSHHOTO MecTa
KUTEIbCTBA B TIPEJeNiax CTpaHbl WiK 3a rpanuiei (1), 6ercrBo momkHuKa (2), TpaH3UTHBIN
Mpoe3/] ToHKHKKA (3) 1 cripaBKa O HEYIOBIETBOPEHUHU NIPETCH3UHU JOIKHUKOM (5).
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3. Umy1ecTBO J0JKHUKA

HmymiecTBOM JTOJDKHHKA MOXKET OBbITh, HAallPUMEp: NMPUYUTAIOIINECS JOJDKHHKY CYMMBI, B
YaCTHOCTH, 33J0JDKEHHOCTh OaHKa, JOJM B HACJIEACTBE, IpaBa Ha BO3HArpa)JeHUE,
3eMeNbHBIC YYaCTKH, BKIIOYas apeHIHYIO IUIATy, aKIMH, JParoleHHOCTH, TPAHCIOPTHHIC
CpeACTBa, MPOU3BEICHHS UCKYCCTBA U T. JI.

Ha Bce umyImiecTBo, IpUroHOE JUIsl TIepeadu B 3aJI0T, TAKIKE MOXKET ObITh HAJIOXKEH apecT
(ct. 275 3akoHa O B3BICKAHWU JIOJITOB W OAaHKpPOTCTBE). «Pa3BenpIBaTeNbHBIC» apecThl, T.€.
XOJ[aTalCTBa O HAJOXKEHUHW apecta 0e3 JOCTATOYHOW CTENCHW JEeTaTH3allid, 3aIpeIieHbI
(mammpumep, 3ampoc o0 apecte HMyIIecTBa BO Bcex Oankax Ilropuxa). Jlomyckarorcs
«KJTACCOBBIC» apEeCThl, T.€. apeCThl, NMPH KOTOPHIX HMYIIECTBO OINPEICISFOTCS TOJBKO €ro
KJIaCCOM, OJTHAKO MPUCYTCTBYET YKa3aHUE TPEThETO JIUIA, Y KOTOPOTO HAXOAUTCS UMYILIECTBO
JIOJDKHUKA (HarpuMep, 6aHka).?

4. IloaTBepxaeHUE

Bce nmpeanoceuiku K BBIHECEHHIO PELICHHMS O HAJIOKEHUU apecTa, Mojaye XoiaTaicTBa o
HAJIOXKEHUH apecTa, a TakKe OCHOBaHHUS JUIsl apecTa M HallMyhe MMYIIECTBAa Yy JOJDKHUKA
JOJDKHBI OBITh TTOATBEPKICHBI JoKa3zaTteabcTBaMu (CT. 272 1. 1 3akoHa 0 B3BICKAHUH JIOJITOB
u OankporcTBe). Takoe NOATBEP)KICHHE OCHOBBIBACTCS Ha MPELEICHTHOM IpaBe 0
YCTaHOBJICHUIO JIOCTOBEPHOCTH, HAIPUMEP, B COOTBETCTBUH CO CT. 82 3aKOHA O B3BICKAHUU
JONroB M 6GaHKpOTCTBE, CT. 261 I'paxkIaHCKOro NpolleccyalbHOro Kojekca H  T.a.2°
daxTHUecKH, 3TO JOKyMEHTaIbHEIH mpomecc.?

Crangapt qoka3bIBaHUS 1Ji1 0OOCHOBAHUSI COOTHOCUTCS C TPOIEAYPOI BHIHECEHHS PEIICHUS
0 HAJIO)KEHUU apecTa (XO0JaTalCTBO O HAJOKEHUU apecTa, BO3paKEHHE MPOTHUB apecTa,
mpoueaypa oOecreueHus: apecta 3ajoroM), BKIIOYas MOPSAOK O0KajlOBaHUSA CyIEeOHBIX
[IOCTAHOBJIEHUM. OTOT MpollecC HE NPUMEHSETCSs B APYTUX HPOLEAYpax, CBS3aHHBIX C
HaJIOXEHHEM apecTa, HallpuMep, MPU UCIIOJHUTEIBHOM MPOU3BOICTBE MOCPEICTBOM MOIaYu
OOBIYHOTO HCKa, MPH 00KaJOBAHUM IMOCTAHOBJIEHUN CIIyKObl Cyle€OHBIX HPUCTAaBOB, MPHU
MIPOU3BO/ICTBE 110 BO3PAKEHUIO MJIM BO3MEIIEHNH YOBITKOB MTOCTIE CHATHUS apecTa.

15 BGer, 5P.355/2006, 8.11.2006, npaxtuka 3a 2007 T, Ne 47; BGE 140 111 456, npakTtuka 3a 2015 ,
Ne 36. Ecnn xoaTalicTBO O HAJIOKEHHH apecTa OCHOBAHO Ha HCKE, KOTOPBIH yxke ObLI pacCMOTPEH
HMHOCTPaHHBIM CYJIOM, 10Ka3aTeJILCTBO HHOCTPAHHOTO ITpaBa Ooiblie He TpeOyeTcs. B ciydae pemenus
MHOCTPAHHOTO Cy/ia BOIPOC 3aKJIFOYAETCs CKOpee B TOM, IO KaKWM IPaBHJIAaM OHO MOXET OBITh
MPU3HAHO M MPUBEICHO B HcnoiHeHue B [lIBelinapun.

16 B ciyuae MCIOJHMUTENLHOTO IIPOU3BOJICTBA HOCPEACTBOM B3BICKAHHMS JIONTA MO MECTY
HaXO0XJICHUS/’KUTEIbCTBA JOJDKHUKA CyMMa TpeOOBaHHs O B3BICKAHHH JIOJITA MOXET MPEBHINIATh
CyMMY B XOJIaTaiiCTBE O HAJIOKEHUH apecTa, MOCKOJIBbKY FOPUCAUKIINS OpraHa 10 B3BICKAHUIO JIOJITOB
HE 3aBHCUT OT MNPEANISCTBYIONIETO MOCTaHOBICHUsS 00 apecte. OIHAKO apecTy MOMJICKUT TOJIBKO
Ha3HAYCHHAS B CYJCOHOM TMOPSAIKE CyMMa X0JaTaliCTBA O HAJIOKEHUU C yUETOM MPOIICHTOB.

7 TIpenBapuTensHO 3aperucTPUPOBAHHOE 3aJI0TOBOE IIPABO CTPOMTEINCH HE ABIAETCA MPABOM 3al0ra
cornacHo cT. 271 nm. 1 3akoHa 0 B3bICKaHUM AOJTOB U OaHKpOTcTBe; COOPHMK MOCTAHOBIICHHUH IO
rpaxaanckuM geaam 2016 r., Ne 49,

18 HaumonansHas IpUHAIJIEKHOCTD JOKHUKA HE MMEET 3HAYEHHs, PABHO KaK M HAJIMYHE y HETO MECTa
HaXO0XXJICHUA/)KUTEIBCTBA B TO, IIC OHO HAXOIHUTCS.

¥ BGE 123 11 494.

20 BGE 137 111 87 u nanee.

2l Takum 06pa3oM, apecT MOKeT ObITh OCHOBAH HAa BCTYIMBILEM B 3aKOHHyI0 cuiy B IlIseiinapuu
CyneOHOM peleHnn 0€3 MpeABAPUTEIFHOTO WHHUIIMHPOBAHUS MPOIEAYPHI B3BICKAHHUS. JTO OJHO W3
TJIABHBIX HOBINECTB, BBEIACHHBIX IMBEUIIAPCKUM [ paXTaHCKUM TIPOIECCYaTbHBIM KOJIEKCOM |
JlyraHnckoil KOHBEHIIMEH O IOPHCIUKIIMU W TMPHUBEICHUN B HCIOJNHEHHE CYACOHBIX PEIICHUH II0
CPaKJAHCKUM U KoMMepueckuM Aenam 1 sstaBapst 2011 roga. Penienue BHIIECTOSIIETO MIBEULIAPCKOTO



VYciroBus 1 TOPSIOK HAJIOKEHHS apecTa Ha IMYIIECTBO — KOHTPOJIBHBIA CITHCOK

Cy/ia MOJUISKUT UCTIOTHEHHIO, XO1aTalCTBO O HAJOKCHNH apecTa MOXKET OBITh IOIaHO HE3aBHCUMO OT
TOro, OBUIO JIM HAIIPABJICHO BO3pakKeHUE MPOTHUB perieHus B dheaepanbHblil ¢y, cr. 103 m. 1 3akoHa o
benepanbHOM Cyze.

22 BGE 142 111 291.

2 BGer, 5P.248/2002, 18 centsa6ps 2002 r., npakTtuka 3a 2003 r., Ne 71.

2 BGE 138 III 636, npaxtuka 3a 2013 r., Ne 38.

Ha IMPAKTUKC K HNOATBCPIKACHHUIO HAJINYUA HUMYIICCTBA MPCABABIIAIOTCA MCHCEC CTPOIuc
TpeGOBaHMs, YeM K JBYM JPYrMM IPEIIOCHUIKAM, XOJATAlCTBY O HAJOXKEHHM apecTa H
OCHOBAHMIO JJIs HATIOKEHHUs apecTa.?

B ciydae apecTa Ha OCHOBAHHHM NPABOYCTAHABIHMBAIONIEr0 JOKyMEHTa coriiacHo JIyraHcKoit
KOHBCHIMHN O MWPUCAUKIUKA HW HNPUBCACHHUU B HCIIOJIHCHUC Cyﬂe6HBIX peIJ_IeHI/Iﬁ 110
IPAKIAHCKAM M KOMMEPUYECKHMM JIeNIaM, IIOATBEPIXKICHHE COIVIACHO 3aKOHY O B3BICKAHHH
JIONTOB ¥ GaHKPOTCTBE HE TPebyeTcs, J0CTATOYHO 0O0CHOBAHHOTO ONMCAHUS UMYIIECTBA (Ha
OCHOBAHMH MEXIyHApPOIHOTO J10roBopa).Zs

D. Ilpouune BOnpochl, CBSI3aHHBIE C HAJIOKEHHEM apecTa

1. OGecneuenue apecra 3aJ10roM

Cyn, npaBOMOYHBIA BBIHOCHTH PELICHHS IO apecTy, MOXKeT O(QUIUATbHO BBIHECTU
MOCTAHOBJICHWE O HAJOXCHWW apecTa B paMKaxX NPUHATHA pEHICHUs 00 apecTe WiIH
BO3pPA)XEHUS IMPOTUB apecTa IO 3asABICHHUIO JODKHUKA, UMYIIECTBO KOTOPOTO MOJJIEKUT
apecTy, IpH YCIOBUH, YTO KpPEAUTOp, XOJATAHCTBYIOUIMA O HAJIOKEHUH apecTa,
MPeIOCTaBIIAET cyny oOecreueHue (3ajaor) Ha TOT CiIydaid, ecau JOHKHUK (MM TPEThE JIUIO)
moHeceT ymepd B pe3ynbrare HeoOOCHOBaHHOTO apecta (cT. 273 m. 1 3akoHa O B3BICKAaHUU
JIOJITOB M OAHKPOTCTBE).

OO0bI4HO 3aj0T HE TpeOyeTcs, eciii KPEeAUTOp MOJaeT XOAaTaliCTBO O HAJIOXKEHUU apecTa Ha
OCHOBaHHH TIOUIKAIIET0 MCIIOTHEHNIO JOKYMeHTa. 2’

Ecnu apecT OCHOBaH Ha MNPaBOYCTAHABIMBAIOIIEM JIOKYMEHTE corjacHo JlyraHckou
KOHBEHIIMM O IOPUCAUKIMM W TPUBEACHUH B HCHOJHEHHE CYAEOHBIX pELICHUH o
IpaXIaHCKHUM M KOMMEpPYECKUM JielaM, 00ecTieueHre apecTa 3aJIorTOM He JOMYCKaeTCs, TaK
KaK 3TO IPOTUBOPEUYUT JOTOBOPY.

JIro60it 0OTMEHEHHBIN (HEOOOCHOBAHHBIN) apECT SIBIISIETCSA HEMTPAaBOMEPHBIM U MOKET MOBJIEYD
3a co60if 063aTEICTBO BO3MECTUTH YOBITKH. 28

2. IIpuByevyeHHe TPETHHUX JIHI]

B ucnonHuTENbHOM TPOU3BOJACTBE MPUMEHSETCS NPUHLUI, COTJACHO KOTOPOMY
NPUHYAUTEIBHOMY B3BICKAHMIO IOAJEXKAT TOJIBKO aKTUBBI JOJDKHMKA. OpHako B
UCKJTIOYUTENIbHBIX CIy4yasXx Ha UMYIIECTBO TPEThUX JIUI TAK)KE MOXKET ObITh HAJOXKEH apecT,
ecii COOMIONAIOTCA YCIOBUS CKBO3HOH OTBETCTBEHHOCTH. 2

OTU TpeThU JUIA HE SABJSIOTCS HAJUISKAIIMMHU OTBETUMKAMM IO UCKY O HAJIO)KEHUU apecTa,
HO UMEIOT MPaBO MOJJaBaTh BO3PaKEHUs IPOTHUB apecTa OT cCOOCTBEHHOTo MMeHH (cT. 278 1. 1
3akoHa O B3BICKAHMU JIOJITOB M OAHKPOTCTBE) U, TAKUM 00pa3oM, CTAHOBATCS CTOPOHAMH B
IIPOU3BOJICTBE T10 BO3PAKEHUIO ITPOTUB HATIOKEHMSI apECTA.

3. /lpyrue npaBoBbi¢ OCHOBAHMA /1JIsl HAJIOKEHHUs apecTa
B HacTosimielt cratbe HE paccMaTpUBaIOTCS MPOLEAYPhl HAIOXKEHHsI apecTa Ha OCHOBAaHUU
MyGIMYHOTO MM MEKIyHAPOIHOTO MpaBa (TocyaapcTBeHHbIi apect).*



®enmkce K. Maitep-durepine / MnageH CTOMITEKOBIY

E. Hanoxenue apecra

Pemenne o HanmoXXeHMM apecTa MPUHUMAET CYJ, a UCIOJHEHHE apecTa OCYLIECTBISIETCS
CITy»)00M cyeOHBIX MPUCTaBOB (CT. 275 3aKOHA O B3BICKAHHH JIOJITOB U OAaHKPOTCTBE). Takum
o0pa3om, pu nojaye ucka He TpeOyeTcs] HUKaKUX 3asBICHHM, CBA3aHHBIX HEIIOCPEICTBEHHO
C OCylIecTBIeHHEM HanoxkeHusi apecta. Cya BBIHOCHUT oOIpelneieHue o0 apecte ¢
HEOOXOJMMBIM COJICp)KAaHUEM M HAMpaBiIIeT €ro B YINOJIHOMOYEHHYIO CIYXOy CyneOHBIX
MIPUCTABOB I UCTIONHEHUs (cT. 274 3aKoHa 0 B3bICKAHUU JI0JITOB U OAHKPOTCTBE).

Cayx0a cyeOHBIX IPUCTABOB YCTAaHABIUBACT JIMMUT apecTa U apeCTOBBIBAECT CYMMY, KOTOpast
TpeOyeTcst UIsl yAOBIETBOPEHUsI TPeOOBaHUI KPEAUTOPA, XOJaTalCTBYIOLIEr0 O HAJIOKEHUN
apecTa, BKIJII04asi IPOLIEHTHI M PacXobl (CT. 275 B COBOKYIHOCTH C CT. 97 3aKOHa O B3bICKAHUU
JIOJITOB M OAHKPOTCTBE).

ITockonbky c¢ 1 sHBapst 2011 roma cyna, IpaBOMOYHBIM BBIHOCUTBH DPELIEHHUS IO apecTy,
YIOJHOMOYEH HAaKJIaJIpIBaTh apecT Ha MMYIIECTBO [OJDKHUKA Ha BCEH TEpPpPUTOPUU
[IBeiiiiapuu, BO3HUKAET BOMPOC O TOM, MOXKET JIM 3TOT CyJ MOPYYUTHh TJABHOU CiyxOe
CyIneOHBIX MPUCTABOB KOOPAMHUPOBATH B MOPSIKE MPABOBON MOMOIIM MPOIECC HATOKEHUS
apecTa C JAPYTUMH CIIy)KOaMH CyAeOHBIX MPHUCTABOB, JEHCTBYIOIIMMH Ha TEPPUTOPHU
[IBelinapuu, UK ke CyJ JODKEH MOPYYUTHh OTIEIbHBIM CIyXk0aM CyJeOHBIX MPUCTaBOB
MIPOM3BECTH apeCT AKTUBOB JOJDKHUKA, HAXOMIAIIMXCS B OKpYyrax, 3aKpeIUICHHBIX 32
COOTBETCTBYIOIIMMU CiIy)k0aMu. PaznuuHble CyAbl BBIHOCSAT MOCTAHOBJICHUS O HAJIOKEHUU
apecTa 4yepes TJIaBHYIO CIIy)KOy CyIeOHBIX IPUCTABOB, OJJHAKO ATOT BOIIPOC €IIIe HE PElICH Ha
YPOBHE BEPXOBHBIX CYJI0B KaHTOHOB.>!

[TosTOMy B XOAaTalCTBE O HATOKEHUH apecTa JIOJDKHO COJepkKaTbcs TpeOOBaHUE O TOM, UTO
HAJIOXKEHHE apecTa JOJKHO BBIMOIHATHCS TJIABHOW CIIyX00#l CyneOHBIX MPHCTABOB, €CIU
apecTy MOJIeKAT aKTHBBI, 3aPETUCTPUPOBAHHBIC B PA3HBIX OKPYTaX.

F. 3amutHoe nucbmMo

[Tpu >xenaHuy 3apaHee 3alIUTHT CE0s OT MPEACTOSIIETO CyAeOHOTO MTPOU3BO/ICTBA B CBS3H C
HAJIO)KEHUEM apecTa, MOJDKHUK MOYKET HANpaBUTh 3aIIMTHOE MUCHMO B JIFOO0W MECTHBIN
KOMIIETEHTHBIH Cy/1, TPaBOMOYHBII BEIHOCUTH pelieHus 1o apecty (ct. 270 1. 1 I'paxanckoro
MIPOLIECCYaTbHOTO KOJEKCA).

I1. TpeGoBaHue 0 HAJIOKEHUHU apecTa

A. 3asiBjleHHEe 0 HAJIO0KeHHHM apecTa COrIacHO 3aKOHY O B3bICKAHHM [J0JITOB H
0aHKPOTCTBE

[lon «3asBiAeHUSIMM O HAJOXKEHUU apecTa COrjJacHO 3aKOHY O B3bICKAHMM JOJIOB U
0aHKpPOTCTBE» MOHUMAIOTCS 3asiBIIEHUS 00 apecTe, OCHOBAHHBIE HA HALIMOHAJIBHOM CyAeOHOM
PEIICHUH UJIKM HAIWMOHAJIBHOM Oq)HIII/Ia.HI)HOM AOKYMCHTC.

XoJaTalicTBO O BbIJ]aue MOCTaHOBIIEHHS 00 apecTe MOXKET BBITJISIETh CIETYIOIUM 00pa3oM:
ApecTy NOJUIeKUT cleAyrollee UMYIIECTBO JOKHHUKA, BCE aKTHUBbI, HA KOTOPBIE MOKET ObITh
HAJIOXKEH apecT, 10 CYMMbI TpeOOBaHMS B pa3Mepe ... IIBEHIIAPCKUX (PPaHKOB IUTFOC MPOLIEHTHI
B pa3Mepe ...% OT CyMMBHI ..., & TAK)KE 3aTPaThl:

32

% CynebOunas npaktuka BepxoBHbIX cynos llIBeiinapuu (OGer ZH), PS120035, 20 anpens 2012 1.;
JOCTYITHO Ha caite WWWw.arrestpraxis.ch — permrenwust mo cr. 272 1. 1 3akoHa 0 B3BICKaHHM IOJTOB U
0aHKpOTCTBE.

% OGer ZH, PS120081, 18 mas 2012 r.; mocTynmHO Ha caiite WWW.arrestpraxis.ch — permenus 1o cr.
272 . 1 3akoHa 0 B3BICKAHUU JIOJITOB U OAHKPOTCTBE.

21 BGer, 5A_225/2009, 10 cents6ps 2009 .

ZBGE 139 111 93.

2 BGer, 5A_225/2009, 10 cents6ps 2009 r.; omxHOro (hakta HaJUUKS SKOHOMHYECKON CBSA3U MEXKITY
JTOJDKHUKOM, WMYIIECTBO KOTOPOTO TIOUIEKHUT apecTy, U TPeTbeld CTOpPOHOW (Harpumep,



Y CIIoBHS U TOPAOK HAIOKEHHS apecTa Ha IMYIIECTBO — KOHTPOJIBHBIH CIIHCOK

MIpUHAJIeKAIIEH eMy KOMIIaHHEeH) HeZJ0CTaTOYHO; TaKKe TpeOyeTcs J0Ka3aTh HapylIeHHe 3aK0Ha.

% B yacTHOCTH, HAJIOTOBOE MPABO, YTOJOBHOE TIPABO, MEXKTyHAPOIHBIE KOHBEHIUH O TIEPEBO3KAX.

31 Hanipumep, oxpykHoii cyn Lropuxa; cM. @enuke K. Maiiep-Jlutepie/Pemo Kpecranu «IlonHomounst
[0 HAJIOXKEHHIO apecTa 1o Bced teppuropun llBermapumy», Texymas ropuandeckas npaktuka (AJP)
2015 ., 1122 u nanee; Hukons XKaunen «O0HOBIeHHAs HHGOpMAIHUS O ceKBecTpe B cBeTe KoHBEeHIIMN
Jlyranoy», SJ 2017 II 27 u nanee; cM. bromiereHb cyneOHONM MPAaKTUKW TO B3BICKAHWIO JOJITOB U
06aHKpOTCTBY, 2015 T., Ne 248 u nanee.

32 OcuHoBanme n1g Hanoxenws apecta 1mo cr. 271 m. 1 (1)-(6) 3akoHa O B3BICKAHMM JOJITOB M
0aHKPOTCTBE HE UMEET 3HAUCHHUSI.

a) Bce umyiecTBo OJKHUKA, B YAaCTHOCTH, ACOMTOpPCKas 3aJ0JDKEHHOCTb, OCTaTKH Ha
TEKYIIUX CUeTaX W HAJIUYHBIC B HAIIMOHAIHLHOW W MHOCTPAHHOH BalltoTe, IICHHBIE Oymarw,
cdyera Jerno, IparolleHHble METajlIbl, MPOYMe AaKTUBBI, a TaKkKe BCE BHUHIUKALMOHHbBIC
TpeOOBaHUS HA OCHOBE JICTIO3UTAPHBIX JOTOBOPOB U (PHIYIIHAPHBIX OTHOMICHUH, B YACTHOCTH,
cyer Ne..., OTKpBITBIA Ha UM U (WIM) HOMED, W (WJIM) Ha3BaHHWE NOKHUKA B OaHke XY
(TOuHBIH azpec).

0) HeaBmxumoe umyiectBo (TOUHbIN aapec), Ne B mo3eMenbHOi KHUTE ...,

KazacTpoBeIid Ne ...

B) | ckynmpnTypa (TOYHOE OMMCAaHUE), HAXOAAIIASCS B OOBEKTE HEIBMKHUMOCTH (TOYHOE
OmHCaHue).

r) TpaHcnopTHOE cpeACTBO (TOYHOE OMKCAaHUE), PETUCTPAIMOHHBIN HOMep ZH ...
Wudopmanus o HaOKEHUH apecTa TIaBHOM CIyk00# CyneOHBIX NMPHCTABOB INPHBEICHA B
koHIe paznaena LE.

B 3asBieHMM O HaJlOXEHWH apecta CyMMa B MHOCTPAaHHOW BalIOTE [OJDKHA OBITH
KOHBEpTHpOBaHa B miBednapckue (panku (cr. 67 m. 1 (3) 3akoHa 0 B3bICKAHUM JIOJTOB U
6ankporcTse).>® Eciti apecT mpoM3BOAMTCS HOCPEICTBOM HOaul 0OBIMHOTO Hcka (cT. 279 1.
1 3akoHa 0 B3bICKAaHUU JOJITOB U 0AHKPOTCTBE) U MOIpa3yMeBaETCs BHIILIATa B IPYrO BaJIOTe,
TO WCK JOJDKEH OBITh TPEIBSIBICH B COOTBETCTBYIONIEH BaJIOTE.

Ecnu 3asBneHue o HalOKEHUHM apecTa OTKIOHSETCS MOJHOCTHIO WM YaCTHYHO, KPEAUTOP,
X0JIaTaliCTBYIOIINMA O HAJIO)KEHUH apecTa, UMEeT IpaBo mojate anesaiuio (ct. 309 . b) 6 B
COBOKYMHOCTH €O cT. 319 m. a) 'paskanckoro mpomeccyanbHoro kogekca).>

B. 3asBiieHne 0 HATOKEHUH apecTa cOryIacHo JIyranckoi KOHBEHIIMH O IOPHCIMKINU U
NpHBeleHNH B HCHOJHEHHe Cyle0OHBbIX pelleHHi MO0 IPakIaHCKHM M KOMMepPYecKHM
aejiaM

[Ton 3asBIEHUAMM O HAJIOKEHUU apecTa COrNIaCHO JIyraHCKOM KOHBEHLIMH O FOPUCIMKIUU U
MIPUBEJICHUN B UCIOJIHEHHUE CYAE€OHBIX PEIICHHH MO IpaXKIaHCKUM U KOMMEPUYECKUM JieIaM
MIOAPAa3yMEBAIOTCS XOJATaliCTBA HA OCHOBAaHMM PEIICHWS HHOCTPAHHOIO CyAa WU
MHOCTPAaHHOTO O(UIMANIBHOTO JOKYMEHTa CTpaHbl-ydacTHUII! JlyraHckol koHBeHUuH. [Ipu
COCTaBJIEHUM XoJaTaiicTBa HEOOXOIMMO 3apaHee IMpPOBEPUTh, OBLIO JHM pelIeHue
MHOCTPAHHOTO cyJia (MM UHOCTPAHHBIN OpUIIMATBHBIA JOKYMEHT) OOBSIBICHO MOAJIEKAIINM
HUCIIOJITHEHHIO B IHBeﬁuapHH.35 Ecnu 5TO0 Tak, TO OCTaTOYHO MPOCTOrO 3asBICHHUS O
HAJIOKEHUH apecTa COTJacHO 3aKOHY O B3bICKAHUU JIOJITOB M OAHKPOTCTBE.

[Ipym orcyrcTBHM paspemieHuss Ha NPUBEICHUE B HCIIOJHEHHE BO3HUKAET BOIPOC O TOM,
JOJDKHO JIM  peIlIeHHe MHOCTPAHHOTO CyJa CHayajga ObITh OOBSABICHO MOJIEKAIUM
HCIIOJTHEHUIO, TEM CaMbIM IIOJyYMB CTaTyC OKOHYATEIBHOTO IIPABOYCTAaHABIMBAOIIETO
nokymeHta (cT. 271 m. 3 3akoHa O B3BICKAaHUM JIOJTOB U OAHKPOTCTBE), WM K€ JOCTATOYHO
MIPEeIBAPUTENILHOTO pa3pellieHus] Ha MPUBEIECHUE B MCIOJHEHHE. DTOT BOIPOC elle He ObLI
peleH (eaepanbHbIM CyIOM B XOZ€ pa30upaTenbCcTB, B KOTOPBIX OH SIBJISJICS TJIaBHOM TEMOH.
OpHako B OJHOM jielie, B KOTOPOM paccMaTpUBAaJINCh Pa3IMYHbIE BOMPOCHI NMPUBEICHUS B
UCTIOJHEHUE TpeOOBAaHUH MHOCTPAHHOTO apOUTPAKHOTO peleHus, GeaepaabHblii Ccya



®emukce K. Maitep-durepie / Mnages CTOMITEKOBIY

MOCTAHOBUJI, YTO B CIy4ae apecTa Ha OCHOBaHMHU JIyraHCKOW KOHBEHIIMM COTJIacHO cT. 271 1.
3 3aKoHa 0 B3BICKAHHUH JIOJITOB U OAHKPOTCTBE JOIHKHO OBITh MPEAYCMOTPEHO IPYTOe PELIeHre
¥ 4TO pa3pelleHHe Ha TpHBEJCHHE B HCIONHEHHE JOIDKHO OBITH BBIHECEHO 3apaHee.>® B
cyaeOHoi npakTuke L{ropuxa nmpuMeHsieTcs 1aHHOe pemeHne GenepaabHoro cyna, XOTs OHO
CUMTACTCS HeNPAaBUILHBIM. '

JloKa3aTenbCTBO BO3MOXKHOCTH MTPUBECHHUS B UCIIOJIHEHNE 00€CTIEUNBACTCS YI0OCTOBEPEHHEM
COTJIacHO CT. 41 B COBOKYMHOCTH €O CT. 53 u ganee JIyraHckoi KOHBEHIIMU O FOPUCIUKIIUN U
MIPUBEICHUN B UCTIOJHEHHUE CYICOHBIX PEIICHUN MO TPAXTAHCKUM U KOMMEPUYECKUM JeIaM.
Cyn, npaBOMOYHBIA BBIHOCUTH pEIIEHUS 10 apecTy, MOXKET IPOBEPUTH TOJBKO 3TO
yIO0CTOBEpEHHE, HO HE JPYTUe MPEAOChUIKH.

Xo0/1aTaiiCTBO O BbIJJau€ MOCTAHOBJIICHHS 00 apecTe MOXKET BBITJISACTH CIEAYIOLIIM 00pa3oM:
1. Pemienuie OKpy»KHOTO CcyAa ... OT ... (€0 Ne ...) IpU3HaHO MOAJIEKALIUM UCTIOTHEHMIO.

2. ApecTy HNOJUIeKUT CIEAYIOIee UMYIIECTBO JOKHHKA,

BCE aKTHBBI, HA KOTOPHIE MOXKET OBITh HAIOXKEH apecT, 10 CyMMBI TPeOOBaHUS B Pa3Mepe ...
mBeiapckux GpaHKoB IITIOC IPOLEHTHI B pa3mepe ...% ¢ ...

(Oama), a TaK’Ke Pacxobl:

a) Bce wuMymecTBo [ODKHMKA, B YacTHOCTH, AEOMTOpPCKas 3aJ0JKEHHOCTb, CYMMBI,
HaXOJIIMeCs Ha TEKYIIMX CUeTaX W HAJIMYHBIC B HAIIMOHAIBHOW M WHOCTPAHHOW BAIIIOTE,
LeHHble Oymaru, cyera Jemo, IParolleHHbIE METaJlIbl, MPOYME AaKTHBBL, a TaKXKe BCE
BUHJUKAIIMOHHBIE TPEOOBAaHUS HA OCHOBE JICMIO3UTAPHBIX JIOTOBOPOB M  (PHIYIIHAPHBIX
OTHONICHUH, B YACTHOCTH, cueT No..., OTKPBITHIN Ha UM U (WIK1) HOMED, U (W) TICEBIOHUM
nowkHuka B 6anke XY (mounsiii adpec).

0) HeaBmxumoe UMyIiecTBo (mounwiii aopec), Ne B mozeMenbHOM KHUTE ...,

KazacTpoBeli Ne ...

B) 1 ckynenTypa (mounoe onucanue), HaXOASIIAsACA B OOBEKTE HEIABUIKHUMOCTH (MOUYHOE
onucauue).

r) TpaHcopTHOE CPEACTBO (MouHOe onucanue), PeTucTpalioOHHbIN HOMEP aBToMOOMIsI ZH ...
Cwm. Taxxe pasnen [LA.

C. 3asiB/1eHMe 0 HAJI0KEHUH apecTa COrVIaCHO MeKIYHAPOIHOMY YaCTHOMY NpPaBy

[lon 3asBIEHUSMH O HAJIOXXEHUU apecTa COIJACHO MEXAYHApOJHOMY YacTHOMY IpaBy
MO/Ipa3yMeBAlOTCsl  XoJlaTaiicTBa HA OCHOBAHMU pEIICHHS HMHOCTPAHHOTO CyJaa WU
MHOCTPAHHOTO O(UIMAIBHOTO JOKYMEHTa CTpaHbl, He SBJsIomeiics yyacTHuel Jlyranckoi
KOHBEHIINH.

B cootBercTBUM ¢ (QenepaibHON CyneOHONW NPaKTUKOW CyJA, MPaBOMOYHBIM BBIHOCUTH
pELIEHNs 110 apecTy, MOKET NPOBEPATh HATMUME PA3pEIICHUs HAa IIPUBEJECHUE B UCIIOJIHEHNE
B TIpeBAPHTENHLHOM Mops ke, 38

CopepxaHue UCKa COOTBETCTBYET COJIEPIKAHUIO 3asBJICHUS O HAJOKEHUM apecTa COIIACHO
3aKkoHy O B3bICKAaHUU J0JTOB M OaHkpoTcTBe (pasaen I1LLA.).

D. 3asiBi1eHHE 0 HATOKEHNH apecTa HA OCHOBAHUM apOMTPAaKHBIX pelieHu i

Pemenne HalmoOHANIBHOIO TPETEMCKOrO Cy/la HKBUBAJIEHTHO PELIEHUIO HAIIMOHAIBHOIO CyJa
(ct. 387 I'paxkmaHCKOTO TPOIIECCYATHHOTO KOJEKCa B COBOKYMHOCTH co cT. 80 3akoHa o
B3bICKAHUM J10JITOB U OaHKpoTcTBe). CyJ, IPaBOMOYHBIN BBIHOCUTH PELIEHHS MO apecTy,
MOXKCT HNPOBCPUTH HAJINYHUE PA3PCIICHHUA Ha MNPHUBEACHHUE B HCIIOJHCHUEC HHOCTPAHHBIX
TpeTeHCKUX pellleHuii B IpeiBapuTenbHOM Topske. >

3 BGE 137 11 623, npaktuka 3a 2012 r., Ne 66.
% BGer, 5A_508/2012, 28 aBrycra 2012 r., npakTuka 3a 2013 r., Ne 56.
% [TocranoBnenue 06 UCHIOIHEHUH PEMICHHS HHOCTPAHHOTO CY/IA.
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3 BGE 139 I1I 135, npakTuka 3a 2013 1., Ne 69, E. 4.5.2. ®enepanbHblii cy He 00513aH pPacCMaTpPHUBATh
BOIMIPOC O TOM, KaK Cy[, TPAaBOMOYHBIA BEIHOCHTH PEIICHHUS M0 apecTy, OyaeT MPUHUMATEL pPEIllecHHeE,
€CIM XOJATAlCTBYIOIIMA O HAJOKEHHM apecTa KPEIUTOp MNpsSMO HE 3alpoCHi pa3pelieHHe Ha
NPUBEICHNHE B UCIOJHEHHE (IPUHIUIT JAUCIIO3UTUBHOCTH, CT. 58 I'pa)kIaHCKOro MpOIeCCyalbHOTO
KOJICKCa).

3" C6opHUK IOCTaHOBIEHUIA 1O IpakaHcKuM Aeaam 2015 r., Ne 79.

% BGE 139 III 135, npaktuka 3a 2013 1., Ne 69; cr. 25 u nmanee denepaqbHOrO 3aKkoHa O
MEXIyHapOJIHOM YacCTHOM Ipage, cT. 149 denepanbHOro 3aKOHA O MEXKTyHAPOJHOM YaCTHOM IpaBe.
% BGE 139 III 135, npaktuka 3a 2013 1., Ne 69; ct. IV Konsenuuu ot 10 urons 1958 r. o npusHanuu
Y TIPUBEJICHUH B UCTIOJHEHHE MHOCTPAHHBIX apOuTpaxHbix permenuii (SR 0.277.12).

ConepxkaHue MCKa COOTBETCTBYET COJCPKAHUIO 3asBJICHUS O HAJIOXKEHUU apecTa COrjacHO
3akoHy 0 B3bICKAaHUU J0JTOB M OaHKpoTcTBe (pasaen ILLA.).

E. Cynonpou3sBoacTBo

B oTHOIIEHNN TaHHOM TPOIIEAYPHI TPUMEHSIOTCSI CIIEAYIOINE OCHOBHBIC TIOJIOKEHUSI:

- IlocraHoBNEHHME O HAJOXKEHHHM apecTa: YIPOUICHHOE Mpou3BoAcTBO (cr. 251 m. a)
['pask1aHCKOTO MPOILIECCYaTbHOTO KOJEKCA).

- VicnionHUTENBHOE TIPOM3BOJICTBO TI0 apeCTy MOCPEICTBOM BBIHECCHHS MPEIBAPUTEIHLHOTO
WIM OKOHYATEIBHOTO IIOCTAHOBICHUS OO0 OTKIOHCHHH BO3PAXCHHS: YIPOIICHHOE
MPOU3BOJCTBO (CT. 251 1. a) 3akoHa O B3BICKAHUU JOJTOB U OAHKPOTCTBE).

- UcnonmauTe IbHOE TIPOM3BOJICTBO TI0 apECTy IMOCPEICTBOM IOIa9l OOBIYHOTO MCKA: OOBITHOE
WK YIIPOILICHHOE MPOU3BOACTBO (CcT. 219 u mocneayromme ['paxk1aHCKOTO MpoIeccyabHOTO
KoJeKca, cT. 243 u nocieyonme I'pakIaHCKOro mpoleccyanbHOro Kojekca).

- McnonHuTeNbHOE IPOM3BOJICTBO 10 apECTy Yepe3 apOUTpaK: MPUMEHHUMBINH apOUTPasKHBIN
periaMeHT.

I11. IIpaBoBas 3xkcnepTH3a

A. Yc10BHS HAJIOKEHUSI apecTa, Cy/10NPON3BOICTBO

Cynonpou3BOJICTBO, CBSA3aHHOE C HAJIOKEHHEM apecTa Ha MMYIIECTBO, MOXKET OBITh KpaifHe
MaciTaOHbIM, JOPOTOCTOSAIIMM M CIOXKHBIM. [IOMUMO MCIIOTTHUTEIBHOIO MPOU3BOACTBA MO
apeCTy KakK TaKOBOro MOryT OBITH WHUIOUUPOBAHLI PA3JIMYHBIC APYTrU€ MPOUECCHI C
COOTBETCTBYIOLIMMH BO3MOKHOCTSIMU 00>KaJI0BaHUS (ITPOM3BOACTBO 110 BO3PAKEHUIO IPOTHUB
HAJIO’KEHUS apecTa, MPOU3BOACTBO 110 Kayio0e 1Mo 3aKOHY 0 B3bICKAHUH JIOJTOB M OAHKPOTCTBE,
MIPOU3BOJICTBO MO oOXanoBaHuio). ITomuMo oOmiero o0s3aTesnbCTBA MO MPENIOCTABICHUIO
CTOpOHAM Cy/eOHOTO pa30upaTenbCcTBa pPa3bsCHEHUW 00 YCIOBHMSX ISl TIOJYUEHUS
[IOCTAHOBJICHUsS HA HAJOXEHME apecTa, LenecooOpa3Hbl KOHKPETHBIE DPa3bICHEHHS
MOJIOKEHHUH 3aKOHOATEIbCTBA O HAIOKEHUH apecTa.

B. bpeMs HCIIOJTHMTEIBHOI0 IPOU3BOACTBA

Kaxxaplii apecT MoaneXKuT UCIOJHUTEILHOMY IPOU3BOJACTBY, TO €CTh, 3aMOPOKEHHBIE AKTUBBI
B KOHEYHOM HWTOT€ JOJDKHBI HCIOJB30BAaThCA B MOPSJIKE NMPUHYIUTEIHHOTO HCIOJHEHHS
pelIeHus.

Cpok, OOBIYHO B J€CATh JHEH, SIBISETCS KOPOTKHM, a B 3aBUCUMOCTH OT JIOTOBOPHOTO
COTJIAIIEHUS, TOJIKEeH OBITh ITOJIaH UCK MJIM BO30Y:K/IeHa apOUTpaXkHast MpoLeypa 3a pyoexom
(ct. 279 3akoHa 0 B3BICKAHUU JIOJTOB U OAHKPOTCTBE). DTO MOXKET 3aHATH JJIUTEIBHOE BPEMS
U IOTpeOOBaTh BHICOKHX 3aTpart.
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C. Puck Bo3MeneHus yuiepoa

Ecnu BBIHECEHO TMOCTAHOBICHHE O HAIOXKCHHHM apecTa, TO JOJDKHUK OOJIbIIe HE MOXKET
pacrnopsiKkaTbcs CBOMMHU CPECTBAaMU Ha 0aHKOBCKHX CUeTax B pa3Mepe CyMMBbl, apeCTOBAHHOM
CiIy’)k00#1 CyneOHBIX TPUCTABOB. ECIM BIOCIENCTBUU apecT OKAKETCS HEO0OOCHOBAHHBIM
(apecT OoTMEHSIETCSI WM HE NMPUBOAUTCSA B UCIOJIHEHHE IO pe3ysibTaTaM MpPOU3BOACTBA IO
BO3PYKEHUIO MTPOTUB HAJIOKEHUSI apECTa, WM KPEIUTOP IPOUTPHIBAET B CYJICOHOM Ipoliecce),
TO KPEIUTOp HECeT OTBETCTBEHHOCTh 3a Bo3MelleHue YyObITKOB (cT. 273 m. 1 3akoHa o
B3BICKAHHH JIOITOB U OAHKPOTCTBE). ECT OH BHEC 3a10T B 00eCIeUYeHre apecTa, TO yObITKU
JIOJDKHUKA BBITUIAYMBAIOTCS U3 3TOM cyMMbl. Ctatbed 273 3akoHa O B3bICKAHUHU JOJITOB U
GAHKPOTCTBE MPELyCMOTPEHA CTPOTast IIpsiMasi OTBETCTBEHHOCTH.

D. Pacxoabl, KOMIIeHCALlUsA

CyneOublii cO0p, B3UMaeMblil IPU BHIHECEHUU PEIICHUS O HAJIOKEHUU apecTa, YCTaHOBJIECH
[TonoxxenneM o cOopax K 3akOHY O B3BICKAHHHM JONTOB M OaHKpoTcTBe. Pacxoasl Ha
BBIHECEHHUE PEIICHUS O HAIOKCHUH apecta He MoryT mpeBbimaTh 2 000 (1-1 uHCTaHINS) WK
3 000 mBetinapckux ¢pankoB (2-s1 wHCcTaHmUs, CT. 48, 61 [lonoxkeHus o coopax K 3aKoHY O
B3BICKAHMM JIONTOB U OaHKpoTcTBe). Ecnm perieHne o TNpPUBEACHHH B HCIOJIHEHUE
MPUHUMAETCS (TOJIBKO) B MPEABAPUTEIIEHOM MOPSIKE, B3UMACTCS TOJIBKO cOOp 32 BRIHECEHUE
pEIIeHUs O HAJIOKEHUH apecTa.

CynebHblii cOOp 3a paspelieHHe Ha MPHUBEICHHE B HUCIIOJHEHHE B3MMAETCS TOJBKO TpPHU
npuMeHeHud JIyraHcKoW KOHBEHIIMM B COOTBETCTBHHM CO CTaThel 52 3TOMl KOHBEHIIWH.
CooTBeTCTBEHHO, CyMMa COOpOB HE MOKET BaphUPOBATHCS B 3aBHCUMOCTH OT OCIIapUBaEMON
CyMMBbI. B mpoTuBHOM ciy4ae (Ipu IPUMEHEHUU MEXKIyHapOJHOT0 YacTHOTO MpaBa) cymma
cOopa 3aBUCUT OT Tapu(OB COOTBETCTBYIOMIET0 KaHTOHA. OTHAKO COOPHI B3UMAIOTCS TOJIBKO
B TOM Cllydae, €CIU paspelleHhe Ha MPHUBEICHHWE B HCIIOJHEHHWE OBbLIO BBHIHECEHO B
JTUCTIO3UTHBHOM TIOPSITIKE.

[Ipyn ogHOCTOpPOHHEM MPUHATUU pelieHuss 00 apecTe KpeAUuTOpy, XOAaTalCTBYIOLIEMY O
HAJIO)KEHUHM apecTa, He TPUCYKTACTCS BO3MEIICHHE CYIEOHBIX pPacXoJ0B, IOCKOJIBKY
JOKHUK Ja)ke HE ydacTBOBal B pasOmparenscTe.*’ Bo3MemieHue cyaeOHBIX pacXoioB
COTJIaCHO Tapu(aM COOTBETCTBYIOMIETO KAaHTOHA NPEAYCMOTPEHO TpU (COCTA3ATEIHHOM)
MIPOU3BOJICTBE TI0 BO3PAKEHHUIO MPOTUB apecTa.

OcmaprBaeMasi CcyMMa yCTaHABJIMBAETCS B COOTBETCTBUU ¢ (DefiepaibHbIM 3aKOHOIATETECTBOM
(ct. 1 m. (c) B coBOoKymHOCTHU cO cT. 91 u mocneayromumu ['pa>kJaHCKOTO MPOLIeCCyaaTbHOTO
KOJIEKCa) MCXOJISl M3 LIEIH MPOU3BOJICTBA 10 HAIOKEHUIO apecTa 00eCleunTh NMPUBEICHIE B
ucrnoiHeHue. Eciim cTOMMOCTh MOJUIekKAIero apecTy UMYIIECTBa U3BECTHA, TO €€ 3HAYCHHE
SBIIAETCS LIeHOU Mcka. Ecnu cronMocTh (e1iie) He U3BeCTHa, TO CIeAyeT OPUEHTUPOBATHCS Ha
CyMMY XO0JIaTaliCTBa O HAJOKEHUH apecTa. B ciryyae ricka TpeThero JIniia pemaromiee 3Ha9YeHne
FIMeeT CTOMMOCTb aKTHBOB, MOJIeKAIINX apecTy.*3

E. Pemienus, noaiexamue ucnoanenuro B IIseiinapuu

C 1 suBaps 2011 roma crtajo BO3MOXHBIM XOJIATAMCTBOBATh O HAJIOXKEHHHM apecTa Ha
MMYIIECTBO JOJDKHUKOB C MECTOM HaXOKICHUS/KHUTEIbCTBA Ha TeppuTopuu LlIBeiinapun 1o
WHUIMUPOBAHUS B3bICKAHUS MpPU YCIOBUHM, YTO XOJATaliCTBO OCHOBAHO Ha MOJIEXKAIlEeM
WCTIOJHEHUIO PELICHUH cy/a WM opUIMaIbHOM JoKyMeHTe. Kaxnoe perieHne BepXOBHOTO
cyJla KaHTOHA Mo IeXuT ucroiaHeHuto (ct. 103 m. 1 3akona o ¢eaepansHoM cyne). FOpucram
pPEKOMEHAYeTCs YBEIOMIISATh KPEJUTOPOB O TaKOW BO3MOXHOCTH, a JIOJDKHHKOB — 00 3TOM
PHCKe, YXKe B X0/I€ TEKYIIEro 0ObIYHOTO CyJeOHOr0 Impolecca.

ApecT wuMyIIecTBa 10 MECTy HAaXOXICHUSA/KUTEIbCTBA JODKHUKA BeIeT He K
MPEANOYTUTENBHOM ISl KpEeIUTOpa peannu3alii akTUBOB, a K UX apecTy U (M) KOHKYPCHOMY
npou3BOACTBY. DaKTHUECKH KpPEIUTOp, XOJATalCTBYIOUIMM O HAJIOKEHUH apecTa,
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oOecreynBaeT COXPAaHHOCTb aKTHBOB JOJIPKHHKA B ITIOJIB3Y BCECX OCTAJIbHBIX er,I[I/ITOpOB.44

%0 TeopeTHUECKH B ONMPEIENEHHBIX CIIyYasX BO3MOKHO MCIIONHUTEIFHOE TPOM3BOICTBO MOCPEICTBOM
MTO/Ia4YM WCKa O TMPABOBOH 3aIIUTE COTIACHO CT. 257 ['pakmaHCKOTO MpOoIeccyaabHOr0 KOeKca.

“ BGE 139 111 93.

2 OpHako Ha MPaKTHKE BO3MELIEHHE CyNeOHBIX PACXO0B MPUCYKIAETCSA B CIlydae pa3pelleHus Ha
MpUBEICHNE B WCIOJTHEHHWE coriacHo JIyraHckoil KOHBEHIWH, KOTOpPO€, Kak W MpOLeAypa
MOCTaHOBJICHUS HA HAJIOKEHHUE apecTa, BBIHOCUTCS B OIHOCTOPOHHEM HOPSKE 0€3 yuacThs TOJHKHUKA
(ct. 41 JIyraHCKOH KOHBEHIIHN).

3 BGer, 5A_789/2010, 29 mrons 2011 r.; BGE 139 III 195; BGer, 5A_28/2013, 15 anpens 2013 .

* Undopmanus o IpeMMyLIECTBEHHBIX PaBax KPEAUTOPA, XOAaTaiCTBYIOIIETO O HAIOKEHUH apECTa,
npuBeseHa B pazaene LA.
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